STO/ALL AL G
| BLA 94- 457 Deci ded March 26, 1997

Appeal froma Decision by the A atte R ver Resource Area Minager,
Woning, Bureau of Land Managenent, converting rental charges for Produced
Wter Injection Véll R ght-of-Vdy WW90084 (Federal No. 1-26 and Federal
No. 3-26) froma fee based on the nunber of sites to a fee based on the
nunber of barrels of produced water injected into disposal wells.

MNfirnmed as nodifi ed.

1. Appraisal s--Federal Land Policy and Managenent Act of 1976:
R ght s- of - Véy- - R ght s- of - Vly: Apprai sal s

The hol der of a right-of-way grant for a produced wat er
disposal site is required to pay annual ly, in advance,
the fair narket rental, as determned by the authorized
of ficer by appl yi ng sound busi ness nanagenent
principles and, so far as practicabl e and feasi bl e,

usi ng conpar abl e conmercial practices. |n accordance
wth 43 CFR § 2803.1-2(c)(3)(i) (1994), rental for
nonlinear right-of-way grants nust be based on a narket
survey of conparable rentals or on a val ue
determnation for specific parcels.

2.  Appraisal s--Federal Land Policy and Managenent Act of
1976: R ghts-of - Vdy--R ght s-of - Vdy: Apprai sal s

A BLMdeci sion to change the basis for the fair

narket rental for a produced water disposal site right-
of -way froma rental based on the nunber of sites to

a rental based on the nunber of barrels of produced
water injected into disposal wells wll be affirned
when a narket survey of conparabl e produced wat er

di sposal |eases discloses that a per barrel feeis
utilized in the narket place, and the appel | ant has

not denonstrated error in that nethodol ogy or shown
that the rental charges are excessive.

APPEARANCES WIiliamW Alen, PE, and Ncholas Sovall for Sovall Ol
Gonpany.
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| BLA 94- 457
(P N ON BY ADM N STRATI VE JUDGE MULLEN

Sovall Al Gonpany (Sovall) has appeal ed froman April 25, 1994,
Decision issued by the R atte Rver (Womng) Resource Area Manager,
Bureau of Land Managenent (BLM, converting the basis for cal cul ating
rental charges for production water disposal site R ght-of-Vy WW90084
froma fee based on the nunber of sites being used to a fee based on the
nunber of barrels of produced water injected, and setting the rental for
the period January 1, 1993, to Decenber 31, 1994, at $2, 469.

Soval |l operates the Schrader Hats H el d, which has two produci ng
wel s (Federal No. 3-26 and Federal No. 8-26) on | ease W074863, and two
injection wells (Federal No. 1-26 and Federal No. 3-26) on R ght-of - Vay
WW9O0084. Stovall asserts that:

The Federal 3-26 is punped once per week and nakes 12 barrel s of
oil per nonth. The Federal 8-26 punps continuously and averages
228 barrels of oil per nonth. Vdter produced fromthese two
wells isinected inthe Federal 1-26 well. (The Federal 3-26 is
nai ntai ned as a standby injection well.)

(Satenent of Reasons (SCR at 1.)

" Septenber 24, 1986, BLMissued R ght-of -y WYWY-90084 to Ferguson
and Bosworth (Stovall's predecessor-in-interest) for a termof 10 years.
The grant authorized the hol ders "to construct, operate, nmaintain, and
termnate * * * two (2) produced water disposal wells" on public | ands
described as the SWaNWsof sec. 26, T. 31 N, R 82 W, Sxth Principal
Meridian, Natrona Gounty, Wonming. 1/ The rental terns, set out in

paragraph 3 of the right-of-way agreenent, were as foll ows:

For and in consideration of the rights granted, the
hol der agrees to pay the Bureau of Land Managenent fair narket
rental as determned by the authorized officer unless
specifically exenpted fromsuch paynent by regul ation. Provided,
however, that the rental may be adj usted by the authorized
of fi cer,

1/ The right-of -way grant, issued pursuant to Title V of the Federal Land
Pol i cy and Managenent Act of 1976 (FLPMY), 43 US C 88 1761-1771 (1994),
aut hori zes the hol ders "to use well bore and fornmation(s) into the federal
mneral estate * * *" of two wells: the Federal No. 1-26 |located at the
SWaNWsof sec. 26, T. 31 N, R 8 W and the Federal No. 3-26 located in
the SWaNWaof sec. 26, T. 31 N, R 8 W The right-of-way grant

aut hori zes the use of 1 acre surroundi ng each well. (R ght-of-Vdy G ant

VWWYVY-90084 at 1.)
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| BLA 94- 457

whenever necessary, to reflect changes in the fair narket rental
val ue as determined by the application of sound busi ness
nanagenent principles, and so far as is practicabl e and feasibl e,
i n accordance wth conparabl e cormercial practi ces.

R ght - of - Vy/ Tenporary Use Permit, Form 2800-14 (August 1985).

Alist of stipulations, identified as Exhibit "B' Sipul ati ons, were
nade a part of the right-of-way agreenent. Qperation/ Mi nt enance
Sipulation 3 reads as fol | ows:

Areport of the volune of water injected into each well
nust be submtted each nonth. The report nust contain the right-
of -way serial nunber, well nunber, and well |ocation by |egal
description includi ng subdivi sion, section, township, and range.
The nunier of days the well was used for disposal, the tubing
pressure and the pressure in the tubi ng casing annul us during
injection nust also be included. The Sate of Womng Qoerator's
Mnthly Report of Vélls (Form2), as explained in the Sate's
Rule 405 as a reporting option for disposal wells approved under
Sate Rule 401, wll be accepted as fulfilling the reporting
requi renent .

The record indicates that Ferguson and Bosworth submitted the nonthly
reports for the nonths of Decenber 1986, January 1987, February through
May 1987, July 1987, January 1988, February 1988, My 1988, June 1988, and
Septenter 1988. There is one undated report in the record.

O February 20, 1990, the P atte R ver Resource Area Manager approved
the assignnent of R ght-of -y WW90084 to Sovall. In aletter to
Soval |l dated March 12, 1990, the Area Manager stated that the regul ati ons
at 433 CF R 8 2803.1-2 require paynent of fair narket rental for rights-
of -way and rental billing periods that coincide wth the cal endar year.
Sovall was billed $125 as a prorated right-of-way rental for the period
from Sept enber 24, 1990, through Decenber 31, 1991, and Stovall paid that
anmount on Septenber 24, 1990. Sovall also paid $100 as rental for the
period fromJanuary 1, 1992, through Decenber 31, 1992.

The rental for the period January 1, 1993, through Decenber 31, 1993,
was not |evied, pending recal cul ation of the rental anount based on a new
rental policy for conputing and charging rental on produced water injection
wel | rights-of-way issued by BLM This policy was the result of a January
1993 narket survey and apprai sal of right-of-way rental rates for di sposal
wells on private lands. The BLMs new policy was outlined by the Deputy
Sate Orector, Lands and Renewabl e Resources, in Information Bull etin
No. W-93-334, dated May 14, 1993. This bulletin states that "Womng has
recently converted fromsite rentals to rental s based on a per barrel fee,"
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| BLA 94- 457

because the nmarket survey indicating that basing rental fees on the nunber
of barrels of disposed water was the established normin the industry and
the basis used by BLMin other states. 2/

The average rental was found to be 5 cents per barrel of produced
water injected into a disposal well. This rate was deened by BLMto be
a reasonabl e rate to charge producers hol di ng di sposal well rights-of-way
in Womng. DOstrict Managers were advised to refer to the nonthly reports
of operations (MROs) or NIL-2B 3/ reports submtted by the wel|l operators
to determne the nunber of barrels of produced water injected into a
di sposal well when setting the annual fee under the newrental formla.
The bul l etin al so recormended t hat di sposal site right-of-way hol ders be
asked to provide certified | ogs show ng how nuch water was di sposed of at
each site if these reports were unavail able. 4/

The yearly rental is based on the previous year's use, and the
rental is adjusted at the end of the foll owng year by refunding the
excess or collecting an additional paynent to reflect actual use.
(Information Bulletin No. W-93-334 at 2.) The bulletin stated
that nonthly paynents based on actual use mght "be appropriate if a
conpany has difficulty making a | arge annual paynent.” (Infornation
Bulletin No. W-93-334 at 2.)

Qh April 25, 1994, BLMissued its Decision advising Sovall of the
new pol i cy for conputing annual rental fees and | evying the fol | ow ng
rental for R ght-of-Vdy WW90084: $100 (at the old rate) for the cal endar
year January 1, 1993, through Decenber 31, 1993; $33 prorated (at the ol d
rate) for the 4-nonth period January 1, 1994, through April 30, 1994; and
$2,336 for the period May 1, 1994, through Decenber 31, 1994. The rental
for the latter part of 1994 was based on the 5 cents per barrel fee and
derived fromBLMs revi ew of the Ferguson and Bosworth nonthly operations
reports. Paynent of the total rental ($2,469) was due wthin 30 days of
receipt of the Decision. Stovall appeal ed and requested a stay. By Qder
dated June 6, 1994, Sovall's stay request was deni ed.

2/ See Lhited Sates Departnent of the Interior, Bureau of Land
Managenent, Apprai sal Report: Market Survey, Salt Véter Injection VeIl and
Bvaporative At Leases in Woning, dated and signed by appraisers on

Jan. 24, and Jan. 28, 1993.

3/ NIL-2Bis the Notice to Lessees and Qperators (NIL)-2B, issued
effective Jan. 1, 1976. This notice required Indian oil and gas | essees to
request approval for the disposal of produced water. See 40 Fed. Reg.
57814 (Dec. 12, 1975).

4/ There are no reports in the record show ng injection well use by

Soval | under R ght-of-Vdy W\WW90084.
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n appeal, Sovall argues that the rental increase wll nake it
uneconomc to operate its two producing wells. It states that it nets
approxi natel y $908 per nonth fromthe produci ng | ease and that the Federal
Governnent recei ves a royalty of about $208 per nonth on the | ease.
Soval |l argues that

[b] ased on the proposed $0.05 per barrel injection fee and a
current daily injection rate of 480 barrels, the operating
expenses woul d i ncrease by $730 per nonth to $2480. This

addi tional expense woul d cause the produci ng economc limt to
increase to 249 barrels of oil per nonth, which is greater than
2140 barrel s currently being produced. As aresult, the
produci ng wel | s woul d becone uneconomic and Sovall Q1| GConpany
woul d be forced to plug and abandon t hem

(SRat 2.) 5

O February 5, 1996, Sovall filed a letter requesting
"reconsi deration of * * * | BLA 94-457 because * * * the Federal 3-26 wel |
was pl ugged and abandoned on Septenber 2, 1994 and the Federal 8-26 wel |
now produces five barrels of oil per day and 500 barrel s of water per day
on Lease No. W074863." Sovall argues that the 5 cents per barrel
injection fee and current injection rate of 500 barrels per day on R ght-
of -y VWW90084 wi || increase the operating expenses on its renai ni ng
produci ng wel |, making it uneconomc to operate. Stovall requests that the
Board exenpt R ght-of -\Vdy WW90084 fromthe 5 cents per barrel rental fee
and that, instead, an annual rental fee of $200 be assessed on the right-
of - way.

V¢ begin our discussion of the nerits of Sovall's appeal by noting
that this Board | acks authority to exenpt Sovall fromthe 5 cents per
barrel rental or grant its request that a $200 (mni num) annual rental be
set by reason of hardship. However, we do have jurisdiction to examne
BLMs Decision to inpose the 5 cents per barrel fee on produced wat er
injection well rights-of-way in Woning and to deternmine whether, in
this case, the Decision correctly follows rel evant | aw and regul ati on.

[1] It is well-settled that, under section 504(g) of FLPMA 43 US C
§ 1764(g) (1994), the holder of a right-of-way is to pay rental annually in
advance and that the rental amount is to be based on the narket val ue of
the right-of-way. Laguna Gatuna, 121 |BLA 302, 306 (1991); AVAX Magnesi um
119 IBLA 281, 283 (1991); Millon Ol ., 104 IBLA 145, 150 (1988).
Sorage sites and injection or disposal wells, are identified in the
regul ati on

5/ It appears that Sovall's estinmate of increased operating expenses is
off by $10 per nonth (480 x 30 x $0.05 = $720).
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at 433 CF R 8 2803.1-2(c)(3)(i) (1994) as nonlinear rights-of-way. The
regul ation further provides that the rental for nonlinear rights-of-way is
to be based on a narket survey of conparable rentals.

In this case, BLMundertook an appraisal of the fair narket rental

charged for produced water injection wells, enploying the conparabl e

| ease nethod of evaluation, a nethod this Board has upheld in prior cases.
Millon QI (., supra at 151; Laguna Gatuna, supra at 306, 307. The
apprai sal report in the case file contai ns an anal ysis of conparabl e

| eases for disposal of produced water and provi des adequat e support for
the conclusion that 5 cents per barrel is afair narket rental val ue for
produced wat er injection wells.

[2] Sovall does not assert error inthe appraisal. Instead, it has
submitted an anal ysis of the relationship between the barrels of oil and
water produced by its Schrader Hats producing wells and its operating
costs, arguing that the inposition of the 5 cents per barrel rental renders
operation of the two wells uneconomic. 6/ An appraisal of fair narket
rental value of a nonlinear right-of-way wll be affirned on appeal if an
appel lant fails to showerror in the apprai sal nethods used or fails to
show by a preponderance of the evidence that the charges are in excess of
the fair market rental value. Wien an appel | ant does not show an error in

BLMs apprai sal nethod, the BLMapprai sal nay generally be rebutted only
by anot her apprai sal. Uho Broadcasting Gorp., 120 | BLA 380 (1991); see
Kelly E Hughes, 135 I BLA 130 (1996); Laguna Gatuna, supra.

Any error inthe calculation of the rental for the first year is
autonatically corrected when the rental adjustnents are nade at the end of
the first term Notwthstanding this fact, we deemit appropriate to note
that it appears that BLMerred when cal culating the rental for the period
fromMy 1, 1994, through Decenber 31, 1994. The BLMstated that the
injection well "is averagi ng approxi mately 5848 barrel s per nonth, based on

Mnthly Report of (perations * * * for Decenber 1986, January 1987,
February 1987, March 1987, July 1987, January 1988, February 1988, My
1988, June 1988, [and] Septenber 1988." 7/ Wen cal culating the rental BLM
relied on nine of the above listed MROs and omtted two that reported zero
barrels of water injected during the nonth.

6/ Sovall's letter, filed on Feb. 5, 1996, reported that Sovall had

pl ugged and abandoned the Federal No. 3-26 wel |l and reduced the out put of
the Federal No. 8-26. The letter supports Sovall's contention.

7/ The Decision indicates that these were the only MROs for R ght-of - Vdy
WW90084 in BLMs file.
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The BLMrelied on the followng MO data in arriving at the 5, 848
barrel s per nonth average injection rate:

Decenber 1986: 4,065 barrel s
January 1987: 5,700 barrel s
February 1987: 5,430 barrel s
July 1987: 5,222 barrel s
January 1988 6, 315 barrel s
February 1988 5,909 barrel s
May 1988 6, 252 barrel s
June 1988 5,860 barrel s
Sept enter 1988 7,891 barrel s
Total barrels: 52,644 barrel s

The BLMdi vided 52,644 barrels by 9 nonths for a 5,849 barrel s per
nonth average. This nunber was nultiplied by $0.05 per barrel ($292
(rounded down)) and by 8 nonths (May 1, 1994, through Decenber 31, 1994)
toarrive at the $2,336 rental anount stated in BLMs April 25, 1994,
Deci si on.

The BLMerred by omtting data fromthe MROin its files for April
1987 (5,840 barrel s of produced water injected), and by not including the
2 nonths of zero use reported for March 1987 and My 1987. Wien those
omssions are included in the conputations, the average nonthly injection
was 58,484 barrels (52,644 + 5,840) of injected water. The 58,484 barrel s
shoul d have been divided by 12 nonths (three additional reports) to arrive
at a 4,873 (rounded down) per nonth average. Miltiplying this amount by
5 cents per barrel results in a nonthly rental of $243 (rounded down).
The nonthly average rental ($243) tines 8 nonths (My 1, 1994, through
Decenber 31, 1994) equal s $1,944. The BLMovercharged Soval | by $392.

In the Decision, BLMnotified Sovall that it was required to submt
MO s and that future cal cul ations of the rental fee could be based on
Sovall's actual use. The BLMal so noted that:

Future rental will be calculated after receipt of the
January disposal report. Rental for the previous year wll be
adj usted based on actual vol unes produced, and an advance
paynent wll be estinmated for the next year using the previous
year actual disposal volune, as reported on the nonthly reports.
(Decision at 2.)
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Sovall's assertion on appeal that inposing the 5 cents per barrel
rental wll render its Schrader Hats H el d uneconomc di d not
establish that its Federal No. 3-26 and Federal No. 8-26 are stripper wells
(we believe they are), and it has not specified royalty arrangenents wth
the Federal Governnent. The case file contains nothing to indicate that
Sovall discussed its concern wth BLM It is al so uncl ear whether Soval l
intends to request consideration under the hardship exception at 43 CF. R
§ 2803.1-2(b)(2)(iv) (1994), which authorizes a lower rental in certain
ci r cunst ances.

The regulation at 43 CF. R 8§ 2803.1-2(b)(2)(iv) (1994) provides:

(2) The authorized officer nay reduce or waive the rental
paynent under the foll ow ng circunst ances:

* * * * * * *

(iv) Wth the concurrence of the Sate Drector, the
aut hori zed of ficer, after consultation with an applicant/hol der,
determines that the requirenent to pay the full rental wll cause
undue hardship on the hol der/applicant and that it is in the
public interest to reduce or waive said rental. In order to
conpl ete such consultation, the State Drector may require the
appl i cant/hol der to submit data, information and other witten
nmaterial in support of a proposed finding that the right-of-way
grant or tenporary use permt qualifies for a reduction or waiver
of rental.

The BLMstated in the preanbl e to the rul emaki ng that this provision
was "added by the proposed rul enaki ng to cover unique hardshi p cases."
52 Fed. Reg. 25816 (July 8, 1987). Further, the Board has uphel d the
application of this provision to existing rights-of-way. Millon Ql .,
supra at 152. It does not appear that the economc anal ysis submtted
wth Sovall's SCR had been submtted to BLMprior to the appeal. Thus,
BLMdid not have Sovall's application for a hardship exception before it
for adjudication.

For the reasons set out above, we affirmthe inposition of the fair
narket rental for R ght-of-Vdy WW90084, as nodified to correct for the
om ssi ons di scussed above. This Decision is wthout prejudice to Sovall's
ability to seek a hardship reduction of the rental anount.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodifi ed.

RW Milen
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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